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The P.R.C.'s First Copyright
Law Analyzed*
By JIANMING SHEN**

I.

INTRODUCTION

The long-awaited Chinese law on copyright protection, the first of
its kind in the People's Republic of China, was recently adopted by the
Standing Committee of the National People's Congress.' The last decade
in China has witnessed the slow development of a maturing legal framework for the protection of intellectual property rights. The new enactment, entitled the "Authorship Right Law of the People's Republic of
China" (the A.R.L.), represents a step toward greater legal certainty in
the area of intellectual property. The A.R.L., together with the previously enacted Trademark Law2 and Patent Law,' constitute the basic
and most important legislative documents in China's intellectual property law system.4
The basic principles of the A.R.L., in accordance with the Chinese
Constitution, are designed to protect the legitimate rights of authors derived from their authorship of artistic and scientific works, to encourage
Copyright (C) 1990 by Jianming Shen.
SJ.D. Candidate, University of Pennsylvania; LLM., University of Pennsylvania;
M.A., University of Denver, LL.B., Peking University. The author was formerly a faculty
member of the International Law Institute of Peking University, Beijing, China.
The author dedicates this article to Professor Wang Tieya of the International Law Institute of Peking University to commemorate the 50th anniversary (1940-1990) of his professorship. Professor Wang has devoted himself to the development of the teaching and research of
international law in China over the past 50 years.
1. Authorship Right Law of the People's Republic of China, Sept. 7, 1990, 7th Nat'l
People's Cong., 15th Sess. of the Standing Comm., reprintedin People's Daily, Sept. 8, 1990, at
4 [hereinafter A.R.L.].
2. Trademark Law of the People's Republic of China, Aug. 23, 1982, 5th Nat'l People's
Cong., 24th Sess. of the Standing Comm., reprintedand translatedin 2 China Laws for Foreign Bus. (CCH) 11-500 (1989).
3. Patent Law of the People's Republic of China, Mar. 12, 1984, 6th Nat'l People's
Cong., 4th Sess. of the Standing Comm., reprintedand translatedin 2 China Laws for Foreign
Bus. (CCII) 11-600 (1989).
4. The drafting of a Law on the Prohibition of Unfair Competition is under way. See Yu
Ying, Dalu Zhuzuoquan Fa Banbu (Mainland China'sAuthorship Right Law Enacted), Sing
Tao Jih Pao, Sept. 22, 1990, at 7.
*
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the creation and dissemination of works of excellence, to stimulate the
development and advancement of science and culture, and to promote
the construction of "socialist spiritual and material civilizations." 5 These
basic principles signify that copyright protection must be based on a
combination of individual interests and the interests of society. The
A.R.L. does protect the moral and economic rights of authors and other
copyright holders, but it requires that the protected works be advantageous to the development of science, culture and the arts.
Like all other first-attempt enactments, the A.R.L. is inevitably vulnerable to criticism and scrutiny. For example, the very title of the new
A.R.L. per se is subject to skepticism. Instead of "copyright" (bdnqudn),
the somewhat inept expression "authorship right" or "right of authorship" (zhdzudqudn)6 is employed in the title and throughout the text. At
first glance, authorship right may seem to correctly explain the nature
and concept of copyright, as the rights of authors are the central focus
and major concern of copyright protection today. However, both the
term copyright and its Chinese equivalent are more commonly and customarily used. Bdnqudn was, has been, and is better known and more
frequently used than the term zhuizudqudn. Copyright no longer means
simply the rights of printers or publishers. Today the word symbolizes
the whole bundle of rights of authors and other copyright holders, and
even includes neighboring rights. The atypical use of terminology in the
A.R.L. will probably lead to puzzlement and disorientation among some
laypersons, even though, according to article 51 of the A.R.L., the term
zhdzudqudn is to be construed as the synonym of bdnqudn.7 Other inappropriate terms and uncertainties in the A.R.L. will be discussed later in
this Article.
Despite its linguistic anomalies, the A.R.L. is likely the most up-todate and perhaps the most fair copyright legislation in the world. It contains the rational elements of both the international copyright conventions and the copyright laws of various countries. It provides a fairly
comprehensive system for the protection of copyriglht and related rights.
It covers the full realm of fundamental copyright issues, such as the
range of copyrightable works, ownership of copyright, rights and neighboring rights, duration of copyright, licensing, and legal liabilities for infringement of copyright.
The Copyright Administration Department of the State Council,
5. A.R.L. art. 1.

6. The term "copyright" is occasionally translated as "zhdzudqudn" by connotation, but
a strict literal translation would be "bdnqudn". The latter translation is in common use.
7. A.R.L. art. 51.
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which is presently the Copyright Office under the Ministry of Culture,
will be in charge of the overall administration of copyright affairs for the
whole country, and the copyright offices of each province, autonomous
region, and centrally overseen municipality will be in charge of copyright
administration in their respective administrative regions.' The A.RLL.
will go into effect on June 1, 1991.1
This Article provides a succinct overview of the new law and its
uses. This is accomplished by dividing the analysis into basic subjects in
the area of copyright law, and examining the application of the A.R.L.
thereto. The subjects covered include copyrightable subject matters,
rights and neighboring rights, ownership, duration of copyright, legal
limitations, and remedies. The Article includes a short section on international application of the A.R.L. and also compares the A.R.L. to international standards where appropriate.
II.

COPYRIGHTABLE SUBJECT MATTERS

Under the A.R.L., copyrightable subject matters include virtually
any "literary and artistic works and works of natural sciences, social sciences and engineering and technology." 10 Such copyrightable works include literary, oral, musical, operatic and dramatic works, as well as
performing folk arts, choreographic works, works of the fine arts, photographic, cinematographic, television, and video works. Also included are
drawings and specifications of engineering designs and product designs,
maps, schematic drawings and other graphic works, computer software,
and other works as prescribed by laws and regulations. 1 Works of folk
literature and art are also copyrightable subject to separate regulations to
be formulated by the State Council.' 2 Certain works of science and technology may be subject to the dual protection of the copyright and patent
laws. In these cases, patent law applies.' 3
The A.R.L. does not apply to a number of works in the public domain. Laws, regulations, executive orders, and resolutions, and other
legislative, administrative, and judicial documents are government works
created for public consumption, and may not be copyrighted."4 News of
current events, calendars, numerical tables, formulae, and forms in coin8.
9.
10.
11.
12.
13.
14.

Id.art. 8.
Id art. 56.
Id art. 3.
Id
Id ar 6.
Id art. 7.
Id art. 5(1).
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15
mon use are by nature in the public domain and are not copyrightable
It is notable that in a previous draft of the A.R.L., 16 computer
software was not listed among the copyrightable works. This of course

caused concern on the part of foreign software producers. 17 The new

law, however, specifically protects software.

8

This change is not very

surprising, and was in fact anticipated long before the passage of the new
law.19 The A.R.L. does not, however, contain detailed provisions con-

cerning the protection of computer programs. The only relevant provision provides that computer software, among other works which are
created mainly by utilizing an employer's technological and material facilities, and for which the employer takes major responsibility, shall be
copyrighted by the employer, with the exception of the right to attribution. 20 The law makes it clear that computer software protection measures are to be separately formulated by the State Council.21
III. RIGHTS AND NEIGHBORING RIGHTS
A.

Rights in General

Copyright generally involves two categories of rights: personal
rights (moral rights or droit moral) and property rights (economic
rights). 22 Personal rights include the right of "paternity," which pre15. Id. art. 5(2)-(3).
16. Draft Copyright Law, Nov. 1988, reprintedin [3 No. 7] CHINA L. REP. 40 (1989).
17. See Simone, China'sDraft Copyright Law, E. ASIAN EXECUTIvE REPs., Oct. 1989, at
8; Fakes, The Abduction of Licensed Software Technology by the People'sRepublic of China, 3
SoFrWARE L.J. 223, 287 (1989).

18. A.R.L. art. 3(8).
19. In a meeting between Chinese and U.S. government officials in May 1989, the Chinese
delegation stated that software would be protected under its future copyright protection system, though special regulations would need to be devised to further define the nature and
extent of software protection. See Memorandum of Understanding, People's Republic of'
China-United States, May 19, 1989, reprintedin 3 World Intell. Prop. Rep. (DNA) No. 7, at
151 (July 1989) [hereinafter Memorandum of Understanding]. Item 2 of the Memorandum of
Understanding reads as follows:
In the copyright legislation proposed by the Chinese Government, computer programs will be protected as a specific category of work. Except as may be expressly
otherwise provided, all the provisions of the copyright law applicable to literary expressions shall apply to computer programs. The Chinese Government indicated
that it is drafting the implementing regulations applicable to the copyright law, including regulations for computer programs, and will take into account the views of
the international community, including the U.S. Government, concerning such
regulations.
Id. item 2, reprintedin 3 W ,rld Intell. Prop. Rep. (BNA) No. 7, at 151 (July 1989).
20. A.R.L. art. 16, par. 2.
21. Id. art. 53.
22. See generally S.M. STEWART, INTERNATIONAL COPYRIGHT AND NEIGHBOURING
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vents others from being named as the author (the so-called right to attribution); the right to decide whether, where, when, and how to divulge
the underlying work to the public (the so-called droit de divulgation, occasionally referred to as right of dissemination); and the right to prevent

distortions, deformations, modifications, or changes (the right to protect
the integrity of the work).' Property rights include the right to authorize the publication, reproduction, performance, exhibition, translation, or

dissemination of a work, as well as the right to obtain remuneration for
such authorizations.24
It is appropriate at this point to make reference to the major international conventions on copyright protection, particularly the Berne Convention, the first and most successful of its kind internationally,' and the
Universal Copyright Convention, widely known as UCC.2 6 Although
the Universal Copyright Convention27 does not contain references to an
author's moral rights, the Berne Convention2 s contains express provi-

sions, introduced in the 1928 Rome revision, recognizing the moral
rights of authors. The Berne Convention provides for two author's privileges: the right to claim the paternity of one's work and the right of

respect for one's work. These are independent of the author's economic
rights. Accordingly, an author may maintain authorship and oppose any
RIGHTS 58-62 (1983); Int'l Copyright L. & Prac. (MB) §§ 1, 7 under various countries;

E.W.

PLOMAN & L.C. HAMILTON, COPYRIGHT: INTELLEcTUAL PROPERTY IN THE INPORMATION

AGE 25-26 (1980).
23. S.M. STEwART, supra note 22, at 59-60, 62; E.W. PLOMAN & L.C. HAMILTON, supra
note 22, at 25-26.
24. S.M. STEWART, supra note 22, at 58-59; F.W. PLOMAN & LC. HAMILTON, supra
note 22, at 25.
25. Berne Convention for the Probation of Literary and Artistic Works [Berne Convention], Sept. 9, 1886, completed at Paris, 1896, revised at Berlin, Nov. 13, 1908, completed at
Berne, Mar. 20, 1914, revised at Rome, June 2, 1928, revised at Brussels, June 26, 1948, revised at Stockholm, July 14, 1967, revised at Paris, July 24, 1971, reprinted in 1971 COPYRIGHT 135 [hereinafter COPYRIGHT] andin U.N. EDUC., SCI. & CULTURAL ORG. & WORM
INTELL PROP. ORG., COPYRIGHT LAWS & TREATITES OF THE WORLD (Supp. 1972) [hereinafter COPYRIGHT LAWS].

For an introduction to and history of the Berne Convention, see S.M. STEWART, supra
note 22, at 86-87, 89.
26. Universal Copyright Convention, Sept. 6, 1952, 6 U.S.T. 2731, T.I.A.S. No. 3324, 216
U.N.T.S. 133, as revised July 24, 1971,25 U.S.T. 1341, T.I.A.S. No. 7868, 943 U.N.T.S. 178.
For a general treatment on the history of the Universal Copyright Convention, see S.M.
STEWART, supra note 22, at 134-37.
While at this time no confirmed source of information is available to the present author
regarding China's likely accessions to either the Berne Convention or the Universal Copyright
Convention, or both, it is his belief that it will not be too long before China joins one or some
of the international conventions concerning the protection ofcopyright and neighboring rights.
27. Universal Copyright Convention, supra note 26.
28. Berne Convention, supra note 25.
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distortion, even after transferring the author's work to another. 29 The
dual protection of authors' moral rights and economic rights reflected in
the Berne Convention is also recognized in the Universal Declaration of
Human Rights.3 0
Likewise, the A.R.L.'s definition of copyright includes personal
rights (moral rights) and proprietary rights (property or economic
rights). These include the right to:
31
(1) decide whether to publish a work;

(2) demand acknowledgment of the author's identity and to affix
32
the author's name to a work;

33
(3) revise a work or to authorize others to revise a work;
(4) protect the integrity of a work, i.e., the right to protect a work

from misrepresentation and distortion; 34 and

(5) use a work, authorize others to use it, and receive remuneration
for such authorization.35
The right to use includes, but is not limited to, the rights to
reproduce, perform, broadcast, display, distribute, cinematize, televise,
make audiovisual recordings of, and adapt a work.36
The A.R.L. does not specify which of the above five categories of
29. Berne Convention, supra note 25, art. 6bis(1)-(2). The relevant parts of article 6bis of
the Berne Convention read as follows:
(1) Independently of the author's economic rights, and even after the transfer of the
said rights, the author shall have the right to claim authorship of the work, and to
object to any distortion, mutilation, or other modification of, or other derogatory
action in relation to, the said work, which would be prejudicial to his honor or
reputation.
(2) The rights granted to the author in accordance with the preceding paragraph
shall, after his death, be maintained, at least until the expiry of the economic rights,
and shall be exercisable by the persons or institutions authorized by the legislation of
the country where protection is claimed. However, those countries whose legislation,
at the moment of their ratification of or accession to this Act, does not provide for
the protection after the death of the author of all the rights set out in the preceding
paragraph may provide that some of these rights may, after his death, cease to be
maintained.
Id, reprintedin COPYRIGHT, supra note 25, at 137, and in COPYRIGHT LAWS, supra note 25,
at 3.
30. UniversalDeclarationofHuman Rights, art. 27(2), G.A. Res. 217A, U.N. Doe. A/810
(1948). This article declares that "[e]veryone has the right to protection of the moral and
material interests resulting from any scientific, literary or artistic production of which he is the
author." Id. at 76.
31. A.R.L. art. 10(1).
32. Id. art. 10(2).
33. Id art. 10(3).
34. Id. art. 10(4).
35. Id. art. 10(5).
36. Id.
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rights are personal rights and which are property rights. This is probably
because some of them, such as the right to publish and the right to revise,
may arguably be characterized as either, or may possess the characteristics of both. It is generally understood, however, that the right to affix
one's name to a work (Le., the right to claim authorship or the right to
attribution) is a moral right; the right to protect the integrity of a work
from distortion or modification are plain moral rights; and the rights to
use and to receive remuneration for authorized use by others are obvious
economic or property rights.37 The remaining rights listed in the A.R.L.
have the attributions of both moral and economic rights. The right of
publication, as defined by the A.R.L. (namely, the right to publicize a
work), 3s should be read as being divided into two categories of rights:
the right to determine whether, as well as when, where, and how, to publish a work (the right of divulgence), and the right to publish or print a
work. The former element is more of a moral right than an economic
right, while the latter is more of an economic or property right than a
moral right. Similarly, the right to revise, as defined by the A.R.L., may
be interpreted either as an inherent right of an author, which in essence is
no different than the right to create or write an original work (moral
right), or as a property right analogous to the right to use, particularly
when another person is authorized to revise." 9
37. See S.M. STEWART, supra note 22, at 58-62; E.W. PLOMAN & L.C. HAMILTON,
supra note 22, at 25-26.
38. A.R.L. art. 10(l).
39. The Draft Copyright Law, article 8, however, made a clear distinction between moral
rights and proprietary rights:
The term "copyright" as used in this Law shall include moral rights and proprietary
rights.
The term "moral rights" refers to:
i. the right to decide whether or not to publish a work;
. the right to demand acknowledgment of the author's identity;
iii. the right to affix one's name, a pseudonym or no name to a work;
iv. the right to protect the integrity of a work.
The term "proprietary rights" refers to:
i. the right to reproduce a work by means of publication, recording, etc.;
I. the right to perform a work;
i. the right to broadcast or project a work;
iv. the right to cinematize or televise a work;
v. the right to create a derivative work from a work by means of translation, adaptation, editing, etc.;
vi. the right to distribute a work or reproductions of the work by means of publication or release,
vii. the right to use a work in other ways.
See Draft Copyright Law, art. 8, reprinted in [3 No. 7] CHINA L PRAc. 40 (1989). The
expression "the right to use a work in other ways" in the Draft is changed to "the right to use
a work by means of adaptation ... etc." in the A.R.L. These two phraseologies have the same
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The concept of copyright embodied in the A.R.L. seems to be
broader than in Anglo-American law, inasmuch as the former attaches

more importance on personal rights than the latter. The personal rights
protected in the A.R.L. comply with the requirements of the Berne Convention," and are similar to the moral rights granted in European copy-

right laws. 1 Neither the U.K. Copyright Act of 1956, nor the U.S.
Copyright Act of 1976, contain similar provisions, although both the
United Kingdom and the United States are members of the Berne
Convention.

Although authors' economic rights are primarily, if not entirely,
contained in the last category of the five delineated rights, economic
rights are not necessarily of less importance. In reality, property rights
are the core and practical concern of most Chinese authors.
B.

Neighboring Rights and Obligations

Part Four of the A.R.L. deals with so-called "neighboring rights."
These are rights relating to copyrights, including those rights of publishers of books and periodicals, performers, producers of sound and video
recordings, and radio and television broadcasters. 42 These related rights
are primarily a matter of contract or licensing, and, in most cases, are
derived from the contractual relationship between a copyright proprietor
and a publisher, performer, producer, or broadcaster; or between a performer and a producer or broadcaster. For instance, a contract must be
concluded with, or a license be obtained from, the copyright holder in
order for a book publisher to publish a certain work;4 3 for a performer,
effect. It may be argued that other means of utilizing a work may well include revision (modification) or authorization of revision (modification).
40. Berne Convention, supra note 25, art. 6bis(1), reprintedin COPYRIGHT, supra note 25,
at 137, and in COPYRIGHT LAWS, supra note 25, at 3; see also E.W. PLOMAN & L.C. HAMILTON, supra note 22, at 52-53.
41. For example, article 6 of the 1957 French Copyright Act protects the integrity and
paternity of an author's work by establishing the author's "right to divulge his work." French
Copyright Acts Concerning Literary and Artistic Property, Act of 1957, CODE CIVIL [C. CIV.]
art. 6 (79e ed. Petits Codes Dalloz 1979-1980). Article 32 of the French Act protects another
moral right of the author: the right to recall his work after being published. Id. art. 32. Similar provisions may be found in the 1965 German Copyright Act. Paragraph 42 of the German
Act protects both moral rights and exploitation rights, and lists moral rights to include the
rights to determine the manner of dissemination, to ensure recognition of authorship, to prohibit distortion of the work, to ensure access to the original or copies of the work, and to
revoke a licence "by reason of changed conviction." See E.W. PLOMAN & L.C. HAMILTON,
supra note 22, at 113.
42. A.R.L. arts. 30-45. For treatment on the concept of "neighboring rights," see S.M.
STEWART, supra note 22, at 174-201.
43. A.R.L. art. 29.
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sound recording producer, or radio and/or TV broadcaster to perform,
make sound recordings of, or broadcast an unpublished work of another;" or for a video recording producer to produce video recordings by
using the work of another, whether published or not.4 5 A contract with
the performer is also necessary to entitle a sound or video recording producer, or a radio or television station, to make recordings or to produce
programs that contain the performance.4 6
1. Publishers' Rights and Obligations
Book publishers (not including publishers of periodicals) have the
exclusive right to publish works submitted for publication within the
term of a preferred contract, and are entitled to the protection of law to
preclude others from publishing the same works within this term.4 7 The
publisher may, subject to consent by the author, revise or abridge a work
submitted, regardless of whether such revision or abridgement is literal
or alters the content.48 Besides entering into a contract with the copyright holder, a book publisher's obligations include publishing a work in
accordance with the provisions on quality and time agreed to in the contract, and paying remuneration.4 9 When publishing a derivative work,
the publisher must also pay remuneration to the copyright holder of the
original work as well as the copyright holder of the derivative work.'
When reprinting or publishing a new edition of a published work, the
exclusive publisher must notify and remunerate the owner of the copyright." The copyright holder is entitled to terminate the contract for
exclusive publishing if the publisher refuses to reprint or publish
a new
52
edition when the work is out of stock but is still in demand.
A publisher of periodicals, unlike a book publisher, does not have
the exclusive legal right to publish a work. In the absence of a declaration to the contrary by the copyright owner, and subject to the payment
of remuneration to the owner, a journal or newspaper may virtually
freely take the fruit of another journal or newspaper by reprinting or
publishing a previously published article or item as digest or material. 3
A publisher of periodicals also enjoys the right to make literal changes or
44. Id arts. 35, 37, 40.
45. Id art. 37.
46. Id. art. 38, 41.
47. Id art. 30.
48. Id. art. 33, para. 1.

49. Id. art. 31, para. 1, arts. 1, 34.
50. Id.
51. Id. art. 31, para. 3.
52. Id.
53. Id. art. 32, para. 2.
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to abbreviate a work submitted to it for publication without the consent
of the author. Authorization from the author is only necessary when
changes are made to the content of the work.14 Likewise, publishers of
periodicals are obligated to pay remuneration to the copyright holder of
a work, and, in the case of a derivative work, to the copyright holders of
both the derivative work and the underlying work.5" A copyright holder
may, fifteen days after submitting a work to a newspaper for publication,
or thirty days after submitting it to a journal, submit the same work to
another newspaper or journal if he does not receive notification of a decision pertaining to publication, except where the parties have agreed
otherwise.5 6 This contractual exception enables a periodical to obtain the
exclusive right to publish a given article-type work.
It would be less meaningful to subject the submission of a work to a
newspaper or journal, in a given period of time, to the silence of a previous periodical to which the work has initially been sent, given the nonexclusive nature of such publications. 57 It is therefore advisable that a
copyright holder always include a notice or declaration to the effect that
the holder prohibits other periodical publishers from reprinting or digesting his already published article. Of course, it is often not in the
interest of the copyright holder, particularly the author, to forbid reprinting or digesting by another periodical. The desire to make oneself
54. Id. art. 33, para. 2.
55. Id. art. 32, para. 2, art. 34. Note that paragraph 2 of article 32 merely provides for

payment of remuneration by a newspaper or journal when "reprint" or publication of digestive
compilation of a work already published in another periodical occurs. There is no reference in

the A.R.L. to the obligation to remunerate when a work is initially published in a periodical.
Taking the A.R.L. as a whole, particularly in consideration of the provisions to receive remuneration enjoyed by a copyright holder, one can conclude that the legislators really meant to

obligate a newspaper or journal to compensate an author or other copyright holder for the
publication of his work, but neglected to put it in clear terms. A future amendment of the
A.R.L. should take this point into account.
Similarly, article 34 adopts the word "chubdn", which literally means to publish (a book,

or a periodical as a whole, by a publisher), on the payment of remuneration in the case of
publication of a derivative work. This word in Chinese does not include publication of an
article in a periodical. Instead, the words 'fabido," "kandeng," or "kanza," are generally

used to mean publishing an article or work in a newspaper, magazine, or journal. The intention of the drafters seems to refer to the publication of a derivative vork either as an independent book or as an article, review, paper, report, comment, etc., in a newspaper, magazine, or
journal. It does not make legal and economic sense if the publisher of a derivative work in
book form has to compensate the copyright holders of the derivative as well as the original
works, while the publisher of periodicals who publishes an article.type derivative work in a
journal or newspaper does not have to compensate the copyright holders. Therefore, the Chinese version of article 34 should be amended to start with "chubdi or kandeng".
56. Id.art. 32, para. 1.
57. See supra note 53 and accompanying text.

1991]

P.R.C.'s First Copyright Law

or one's ideas widely known is a rule rather than an exception, and the
desire for more monetary remuneration is provided for in the A.R.L. for
reprintings or other forms of publishing. Accordingly, authors may want
to have their works reprinted or digested in as many well-reputed journals as possible. Consequently, the problem of reprinting is more of a
concern of publishers. It is presumable that a publisher of either books
or periodicals always wishes to maintain the exclusive rights to print or
publish a given work. Apparently, permitting reprinting or digesting by
others is not to the advantage of the original publishing newspaper or
journal, unless certain agreements can be reached or certain economic or
noneconomic benefits can be made. Yet again, under the A.R.L., every
publisher of periodicals (newspapers, magazines, or journals) may take
advantage of reprinting or digesting a permissible work already published
by another newspaper or magazine.
2. Rights and Obligations of Performers and Producers of Sound
and Video Recordings, and Radio and TV Broadcasters
Performers' rights, rights of producers of sound and video recordings, rights of radio and television broadcasters, and their corresponding
obligations, are separately treated in the A.R.L.. A performer is entitled
to reproduce the work of another without authorization, subject to the
requirement of remunerating the copyright holder.5 8 When performing a
derivative work, the performer must remunerate both the copyright
owner of the derivative work and the copyright owner of the original
work.5 9 A performer also has the right to indicate his identity, to protect
his performance from distortion, to authorize others to make live broadcasts, to authorize others to make sound and video recordings for com6
mercial purposes, and to be paid for such recordings. 0
In order to use the unpublished work of another, a producer of
sound recordings must obtain authorization from the copyright owner
and pay remuneration. Unless the copyright owner has declared otherwise, a producer of sound recordings may use a published work of another without obtaining authorization, subject to payment of
remuneration to the copyright holder. It is thus desirable that a copyright holder make a clear declaration forbidding the use of his published
work if he does not want it to be used in sound recording works.61 In the
case of production of video recordings, the producer must obtain authorization from the copyright holder to use his work, whether such work is
58. A.R.L. art. 35, para. 2.
59. Id. art. 35, para. 3.

60. Id art. 36.
61. /d art. 37, para. 1.
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published or not, and must remunerate the copyright holder for the authorization.62 Where a derivative work is used to produce sound or video
recordings, the producer must remunerate both the copyright holder of
the derivative work and the copyright holder of the original work. 63 A
sound or video recording producer has the right to license other producers to reproduce and distribute its sound or video recordings, and is
entitled to receive remuneration for such licensing. The licensed producer is also obligated to pay remuneration to the copyright holder of the
underlying work and the performer involved." €
Similarly, a broadcaster must secure authorization from the copyright holder to use his unpublished work for producing broadcast programs, and pay appropriate remuneration. The broadcaster may use a
published work for the production of broadcast programs without authorization, unless the copyright holder has declared that the work may
not be used. Payment of remuneration is invariably required, except
where the A.R.L. provides that it is not necessary. Such remuneration
must also be made to the copyright holder of the original work as well as
the adaptor, translator, or the like, when a derivative work is used in a
radio or television program.65 Generally, a broadcaster has the right to
broadcast (and presumably rebroadcast) its radio or television programs,
to license others to broadcast the same, to receive remuneration for such
licensing, and to license others to reproduce and distribute the programs
and receive remuneration for that license. The licensed producer of
sound or video recordings who is authorized to reproduce and distribute
the radio or television programs of the broadcaster must also compensate
the copyright holder of the underlying work, as well as the performers
involved.66
A broadcaster is entitled to use a published sound recording for nonprofit broadcasting without authorization from the copyright holder or
performer and sound recording producer, and can use the recording
without payment of remuneration.67 However, authorization from, and
payment of remuneration to the producer are necessary for a television
station to broadcast all films, television programs, and materials fixed on
videotape. 68
62.
63.
64.
65.
66.
67.
68.

Id. art.
Id. art.
Id. art.
Id. art.
Id art.
Id art.
Id art.

37, para. 2.
37, para. 3.
39.
40.
42.
43.
44.
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The provisions for the protection of performers' rights are analogous
to those in the copyright laws of certain European countries. The rights
of publishers, recording producers, and broadcasters in the A.R.L. are
comparable to the neighboring rights provisions in other copyright laws.

Internationally, most of the A.R.L.'s neighboring rights are specifically
dealt with under the Rome Convention of 1961,69 the Geneva Phonogram 7 Convention
of 1971,70 and the Brussels Satellite Convention of
1974. 1

IV. OWNERSHIP
A. Initial Ownership
The A.R.L. provides that the class of copyright holders includes authors and nonauthors.72 The initial ownership of copyright belongs to
the author, unless the law provides otherwise. 73 The term "author" is
defined as a citizen who creates a work, 4 and legal or non-legal person
units that direct and bear responsibilities for the creation of a work to
reflect its own wish, intent, or objective.7 5 In any event, one whose name
is affixed to a work shall be regarded as the author, whether the name
indicates a natural individual, a business, or a nonbusiness entity, if there
is no evidence to the contrary.7 6
1. Joint Ownership
The A.R.L. contains provisions for joint ownership when a work
created by two or more authors is deemed a collaborative work, and the
co-authors jointly own the copyright in it.77 If a component in a joint
work can be used independently, the author of that particular part of the
work may independently exercise the copyright, but the author's exercise
of the right may not prejudice the copyright in the joint work as a
69. International Convention for the Protection of Performers, Producers of Phonograms
and Broadcasting Organisations, Oct. 26, 1961, 496 U.N.T.S. 43 (effective May 18, 1964),
reprinted in S.M. STEWART, supra note 22, at 679.
70. Convention for the Protection of Producers of Phonograms Against Unauthorised
Duplication of Their Phonograms (Geneva Phonogram Convention), Oct. 29, 1971, 25 U.S.T.
309, T.I.A.S. No. 7808, 866 U.N.T.S. 67 (effective Apr. 18, 1973), reprintedin S.M. STEWART,
supra note 22, at 687.
71. Convention Relating to the Distribution of Programme-Carrying Signals Transmitted
by Satellite (The Brussels Satellite Convention), May 21, 1974, 13 LM. 1444 (effective Aug.
25, 1979), reprintedin S.M. STEWART, supra note 22, at 691.
72. A.R.L. art. 9.
73. Id. art. 11, para. 1.
74. Id. art. 11, para. 2.
75. Id art. 11, para. 3.
76. Id. art. 11, para. 4.
77. Id. art. 13, para. 1.
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whole. 78 This proviso would presumably apply to situations where one
co-author publishes a joint work as the author's own.7 9 In film, television, or video recordings, the director, screenwriter, lyrics writer, composer, and cameraperson, all have the right to attribution, but the
producer of the work retains all the remaining rights comprised in the
copyright of the work as a whole.8 0 Where parts of the work, such as the
screenplay and music, may be used separately, the screenwriter, composer, and other contributors may exercise their copyrights in these
81
parts.
B.

Works Made for Hire

The concept of works made for hire in the A.R.L. is slightly narrower than that in American law. Under the 1976 Copyright Act of the
United States, a work made for hire is "a work prepared by an employee
within the scope of his or her employment" 82 or "a work specially ordered or commissioned for use as a contribution to a collective work."83
Likewise, at common law, in some jurisdictions, the doctrine of works
made for hire applies not only to the relationship between an employer
and an employee, but also between a commissioning party and a commissioned party.8 4 In the A.R.L., the phrase 'job-related works" (zhtfd
zu6pfn) is used solely to describe the conventional employer-employee
relationship.8"
1. Job-Related Works
Generally speaking, there are two schools of thought concerning the
ownership of copyright in works created within the scope of employment. One favors the creator, holding that copyright in such works vests
only in the author, who assigns the author's rights by contract, whether
express or implied, to the employer or commissioner in part or in
whole.8 6 The other favors the employer or commissioning party, maintaining that an employer or commissioner is expected to own a work
78. Id. art. 13, para. 2.
79. See, eg., Li Qin v. Ding Mou, [1 No. 8] CHINA L. PRAc. 23 (1987); Li Qin v. Ding
Jie, [2 No. 10] CHINA L. PRAC. 38 (1988).
80. A.R.L. art. 15, para. 1.
81. Id art. 15, para. 2.
82. 17 U.S.C. § 101 (1989).
83. Id
84. See generally M.B. NIMMER & D. NIMMER, 1 NIMMER ON COPYRIGHT § 5.03[B], at
5-12 to 5-20 (1989).
85. A.R.L. art. 16.
86. See E.W. PLOMAN & L.C. HAMILTON, supra note 22, at 34.
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whose creation the author caused. 7
In the A.R.L., a job-related work is defined as the work of an individual created for the purpose of fulfilling the task assigned to the individual by the work unit or required of the individual by the individual's
employment."8 In general, copyright in a job-related work vests in the
individual who creates it, although the employer retains the priority right
to use the work, and the power to veto the licensing by the individual
author to a third party for identical use within two years of the creation
of the work."9
The A.R.L. apparently adheres to the author-centered proposition.
Job-relation of a work is not sufficient under the A.R.L. to establish the
ownership of copyright in the employer. The law of the United States
stands in sharp contrast. The ownership of copyright in a work made for
hire, including "all of the rights comprised in the copyright," vests in
"the employer or other person for whom the work was prepared."' In
addition, under American law, an employee who prepares a work within
the scope of his employment is not even considered its author; rather, the
employer is accorded this status. 91
The A.R.L. contains certain reasonable limitations and exceptions
to the rights of an employee-author. The A.R.L. provides for a number
of types of job-related works where copyright, in whole or in part, does
not vest in the creator, but in the employer. Thus, in certain circumstances, the individual creator enjoys no rights; in others, the creator
may have some of the rights comprised in the copyright.
Circumstances in Which No Rights Vest in Employees: Where the
employer does the following: (1) sponsors, supports, gives specific directions for the creation of a work; (2) bears responsibility for the creation;
and (3) the work expresses the employer's will and intent, the employer,
rather than the creator/employee, shall be presumed to be the author,9
and will thus possess the initial ownership of copyright.93 The above
conditions must all be met for the ownership of copyright to vest in the
employer, especially (1) and (3). The Chinese notion "zhtchn" (literally
to sponsor or financially support) as used in these provisions" goes beyond its literal meaning. It entails the elements of control, giving direc87. Id.

88. A.R.L. art. 16, para. 1.
89. Id

90. 17 U.S.C. § 201(b) (1989).
91.
92.
93.
94.

Id.
See A.R.L. art. 11, para. 3.
Id art. 11, para. 1.
See id. art. 11, para. 3.
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tion, and being incharge as well. It is essential that the employer direct
the creation of the work to express the employer's intent in order to own
the copyright. 95
Circumstances in Which Employees Maintain PartialRights: The
A.R.L. provides that, under certain conditions, the author will only possess the right to affix his name to a job-related work, and the employer
will retain all the remaining rights comprised in the copyright. These
include situations where the author relies mainly on the employer's technological and material facilities to create a work, and where the employer
bears major responsibility for the outcome. 96 These job-related works
include drawings and specifications of engineering and product designs,
computer software, maps, and other technical works within mandated
parameters.97
Where the copyright of a job-related work is vested in the employer
by virtue of statutory or administrative regulations contractual provisions, or both, the component rights also are in the exclusive possession
of the employer, with the exception of the right to attribution, which may
be maintained by the actual author.98
2.

Commissioned Works

Under article 17 of the A.R.L., copyright ownership of commissioned works is the subject of a written contract. In the absence of express provisions in the contract, or in the absence of a contract, copyright
belongs to the commissioned author.99 The A.R.L. provisions on commissioned works are similar to the rules of many civil-law countries such
as France, Germany, and the Soviet Union, but are fundamentally different from those of American and English law. Like the A.R.L., the laws
of France, Germany, and the Soviet Union (in article 100 of the Copyright Act of 1961) adopt an approach that more favors the author (commissioned party or employee) than the commissioning party or
employer." ° Article 17 of the A.R.L. virtually states that, in the absence of contrary contractual provisions, the commissioned party owns
the title of copyright to the commissioned work. In the U.S. and U.K.
laws, the intial copyright vests in the commissioner unless the circumstances indicate otherwise. Under the Copyright Act of 1956 of the
95.
96.
97.
98.
99.
100.

Id.
Id. art. 16, para. 2(1).
Id.
Id. art. 16, para. 2(2).
Id. art. 17.
E.W. PLOMAN & L.C.

HAMILTON,

supra note 22, at 10 114, 126-27.
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United Kingdom, while the creator is generally presumed to be the
owner of the copyright, an exceptional presumption of ownership is created in favor of the commissioning party in the case of photographs,
paintings, portraits, and engravings, in the absence of contract terms to
the contrary.1 0 1 Section 201(b) of the U.S. Copyright Act of 1976 goes
even further by providing that:
In the case of a work made for hire, the employer or otherperson for
whom the work was preparedis considered the author for purposes of
this title, and, unless the parties have expressly agreed otherwise in a
written instrument
signed by them, owns all of the rights comprised in
10 2
the copyright.

The implication of section 201(b) of the U.S. Copyright Act is that a
commissioned author (which is equated to an employee) can never be an
author and thus has no standing to assert a claim, even for his moral
rights, under the copyright law of the United States. The A.R.L. provisions on commissioned and job-related works seem more sensible than
section 201(b) of the U.S. Copyright Act of 1976 and the relevant provisions in the U.K. Copyright Act of 1956, and are more in line with the
trend of international practice. 10 3
Upon China's accession to either the Berne Convention or the Universal Copyright Convention, ownership of the copyright in a commissioned work, or in a work created in the normal course of employment
that is first published in a foreign country, will not be governed by articles 11, 16, and 17 of the A.R.L., but by the law of the country where the
work is created."°4
3.

Derivative Works

The A.R.L. provides that copyright in a derivative work shall vest in
101. Copyright Act, 4 & 5 Eliz. 2, ch. 74, § 4(l)-(3), at 853, 858 (1956).
102. Copyright Act of 1976, § 201(b), Pub. L. No. 94-553, 90 Stat. 2541, 2568 (codified at
17 U.S.C. § 201(b) (1988)) (emphasis added).
103. There were recommendations by the Committee to Consider the Law on Copyright
and Designs (U.K.) that the law be amended to vest the initial ownership of copyright of such
works in the commissioned party (the author), unless the matter is regulated by a contract or
certain rules to the contrary. See E.W. PLOMAN & L.C. HAMILTON, supra note 22, at 93. As
to a work created by an employee in his normal course of employment, the Committee held
that copyright in such work, subject to certain rules, should generally be held by the employer.
However, the Committee proposed to restrict an employer's possible abuse of copyright
through restriction of availability or nonpublication of the work by imposition of a five year
period limit, (Le., if the employer does not publish the work within five years. the copyright is
automatically transferred to the employee who created it). Id at 93-94. It is not clear whether
the United Kingdom has changed its law on these aspects.
104. See infra notes 177-79 and accompanying text.
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its creator.10 ' However, the exercise of these rights may not affect the
copyright in the original work. 10 6 Authors of derivative works thereby
maintain the right to use underlying works subject to the general limitation provisions appearing in Part Two, Section IV of the A.R.L.° 7
Likewise, copyright in editorial compilations (such as newspapers
and anthologies) is held by the editor(s), without prejudice to the copyright in the original work.108 Where an original work within an editorial
work may be used separately, the original author is entitled to independently exercise his copyright in the work.109
C.

Transfers of Ownership
1. Licensing

The A.R.L. provides that copyright holders may license their use
rights to others, and are entitled to remuneration fror the license. 110 One
who uses another's work is required to obtain such a license. 1 A license
is generally required to be in the form of a contract which specifies
whether it is exclusive or nonexclusive." 2 The contract also must specify
the means by which the licensee is authorized to use the work, the scope
and duration of license, the standards and measures for the payment of
royalties, liability for breach of contract, and other contents deemed necessary by the parties. 1 3 The term of a licensing contract is limited to ten
years, although renewal is permitted upon expiration.' 1 4
The A.R.L. provides that the scale of royalties for the use of licensed
works shall be formulated by the Copyright Administration Department
of the State Council, together with other departments concerned. A licensirg contract itself may also provide for a scale of royalties in place of
11
the official scale, which has not yet been formulated by the State.
No Compulsory Licensing: It is significant that the A.R.L. contains
105. A.R.L. art. 12.

106. Id.
107. Id art. 22.
108. Id. art. 14.

109. Ia
110. Id. art. 10(5).
111. Id. art. 23.

112. Id. art. 24(2). Note that article 36 of the Draft Copyright Law provided that, in the
absence of any contractual provision to the contrary, a license wo-ild be deemed nonexclusive.
See Draft Copyright Law, art. 36, reprintedin [3 No. 7] CHINA L. PRAc. 40 (1989).
113. A.R.L. art. 24(1)-(6).

114. Id. art. 26.
115. Id. art. 27.
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no provisions for compulsory licensing. This may put many foreign
copyright holders at ease.
The 1988 Draft Copyright Law did contain articles on involuntary
licensing. It provided for the compulsory licensing of the right to use
works for broadcast by a radio or television station, the right of commercial performance of a published work, and the right to reprint material
other than an editorial or commentator's article in a newspaper or periodical, all with appropriate remuneration."" The draft further provided
that mandatory licensing of published works of copyright owners might
be carried out for the publication, or other means of distribution of works
for cultural, educational, or scientific purposes, again provided with remuneration in accordance with State regulations. 1 7 These provisions
have apparently been left out of the newly enacted A.R.L.
Under article IIH(2)(a) of the appendix to the Berne Convention, and
articles V, Vter, and Vquater of the Universal Copyright Convention,
compulsory licenses (regarding foreign works) are only available for reprinted or translated books to be used for educational purposes (systematic instructional activities) in developing countries.113 The purpose of
the insertion of these articles in the two Conventions is the promotion of
scientific and cultural advancement in less developed nations. The general principle propounded by these lengthy articles is that a compulsory
license authorizing the translation, reproduction, or publication of an
edition of a work, may be issued only if, after a specified period of time
from its first publication, copies of that edition have not been distributed
in the developing country concerned "either to the general public or in
connection with systematic educational activities" by the holder of the
right of reproduction. If copies have been distributed within the specified
period in the developing country concerned, they must have been distributed at a price comparable to that normally charged in that country for
corresponding or analogous work. 1 9
While China as a developing country has a right to provide for compulsory licensing in its copyright legislation, it might have withheld that
right for its own benefit. It is presumable that the application of articles
41 and 42 of the 1988 Draft Copyright Law to foreign works would have
116. Draft Copyright Law, art. 41, reprintedin [3 No. 7] CHINA L PRAC. 40 (1989).
117. Id art. 42.

118. Berne Convention, supra note 25, app. art. III(2)(a), reprinted in COPYRIGHT, supra
note 25, at 147, and in COPYRIGHT LAWS, supra note 25, at 19. Universal Copyright Conven-

tion, supra note 26, arts. V, Vter, Vquater, 25 U.S.T. at 1349-51, 1353-58, 1358-62, 943
U.N.T.S. at 197-203.
119. S.M. STEWART, supra note 22, at 169.
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likely engendered objections by foreign governments, and particularly
the U.S. government. The U.S. government had already threatened trade
retaliations against China if the provisions were enacted. 120 The removal
of the compulsory licensing articles from the A.R.L., whether or not resulting from the pressure of foreign countries, is indeed advantageous to
both Chinese and foreign interests.
2. Succession
Economic rights (property copyrights) may be transferred by succession. According to the A.R.L., upon the death of a natural person
with a vested copyright interest, the right to use and the right to receive
remuneration shall be transferred in accordance with the provisions of
the Succession Law12 ' within the term of protection prescribed by the
A.R.L.

122

Where a copyright is owned by an entity, and such entity is altered
or terminated, the use rights and the right to receive remuneration shall
be enjoyed by the institution which inherits the rights and obligations of
the entity within the term of protection prescribed by the A.R.L.123 If no
such institution exists, these rights shall be held by the State. 124
Article 18 of the A.R.L. provides that the transfer of title of the
original copy of"a work of the fine arts and the like," without more, does
not result in the transfer of the copyright in the work. It also provides,
however, that the holder of such a work has the right to display or exhibit it. Here, ambiguity may occur concerning whether the holder of an
original copy of a work not considered to be within the realm of the fine
arts may exercise this right to exhibit. While the first provision of article
18 refers to "a work of the fine arts and the like," the second neglectfully
omits the words "and the like." The true intention of the drafters does
not seem to be to restrict the right of display only to holders of original
copies of works of fine art.
It is also unclear whether the A.R.L.'s reference to "fine arts and the
120. See [3 No.7] CHINA L. PRAc. 53 (1989). The United States based its threat of retalla.
tion on Section 301 of the Trade Act of 1974, Pub. L. No. 93-618, 88 Stat. 1978, 2041-43
(codified at 19 U.S.C. § 2411 (1988)).
121. Succession Law of the People's Republic of China (Jich~ng FA), Apr. 10, 1985, reprinted in People's Daily, Apr. 12, 1985, translated and reprinted in Inheritance Law of the
People's Republic of China, 2 STATuTES & REGS. OF THE PEOLE'S REPUBLIC OF CHINA
(1986) [hereinafter Succession Law]. Article 3(6) of the Succession Law provides that copyright is a form of inheritable property.
122. A.R.L. art. 19, para. 1.
123. Id. art. 19, para. 2.
124. Id.
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like" includes any kinds of work that may be displayed, such as music
scores or manuscripts of a book, or only works that are akin to the fine
arts. A succinct description of these terms will be necessary in the future
detailed rules for the implementation of the A.R.L., the law's future
amendments, or both.
V.

DURATION AND RENEWAL

The two international copyright conventions provide the minimum
period of protection, with a few exceptions, which must be provided for
in the national law of each contracting state for economic copyrights of
citizens of other contracting states. Under the Berne Convention the period is the life of the author plus fifty years after the author's death."z
Under the Universal Copyright Convention, the duration is the author's

life plus twenty-five years.' 26 As to an author's moral rights, the Berne
Convention provides that the noneconomic rights granted to the author
shall, after the author's death, be maintained at least until the expiry of
his economic rights, and shall be exercised "by the persons or institutions
authorized by the legislation of the country where protection is
claimed."' 2 7 However, after an author's death, a contracting state may
cease to protect some of the noneconomic rights listed in the Convention
if the author's country's law "does not provide for the protection after
the death of the author of all the [moral] rights" set out in the
Convention. 28
Moral Rights: The A.R.L. at first glance seems to grant a longer
period of time for the protection of authors' moral rights than the minimum requirement of the Berne Convention. In fact, such rights under
the Law are perpetual in that the duration of an author's rights to attribution, to revision, and to protection of the integrity of the work, are
unrestricted by time. 29 The difficulty with this provision is that the
A.R.L. does not provide for the transfer of these moral rights by licensing, assignment, or succession. Since no citizen or nonnatural person
ever acquires, inherits, or exercises moral rights after the death of an
author, the actual effect of article 20 is that the protection of such rights
125. Berne Convention, supra note 25, art. 7(1), reprintedin COPYRIGHT, supra note 25, at
137, and in COPYRIGHT LAWS, supra note 25, at 4.
126. Universal Copyright Convention, supra note 26, art. IV 2(a), 25 U.S.T. at 1347, 943
U.N.T.S. at 196.
127. Berne Convention, supra note 25, art. 6bis(2), reprintedin COPYRiGHT, supra note 25,
at 137, and in COPYRIGHT LAWS, supra note 25, at 3.

128. Id
129. A.1L. art. 20.
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is restricted to the lifetime of the author. 130
Economic Rights: The duration of the protection of the rights to
publish, use, and collect remuneration is the lifetime of the author plus
fifty years, whether published or not. 131 In the case of joint works, protection lasts for the life of the last surviving co-author plus fifty years. 132
It is not clear whether an exclusive copyright assignee or licensee enjoys
the same period of protection as an author, or whether the terms apply to
the death of the author as the assignor or licensor.
In the case of copyrights vesting undividedly in a legal person or
nonlegal person unit, or in the case of job-related works in which all
rights other than the right to attribution vest in a legal person or nonlegal person unit, the protection of the rights to publish, use, and receive
remuneration endures for fifty years after the first publication of the
work.1 3 3 But these economic rights will not be accorded protection if the
work is not published within fifty years after its creation. 134 The same
protections apply to economic rights in motion pictures, television programs, video recordings, and photographic works. 135
Neighboring Rights: The 1988 Draft Copyright Law contained specific provisions on the duration of the economic rights of performers,
publishers, audio and visual recordings, and radio and television organizations. 136 The term for the protection of these rights was generally
137
twenty-five years after the creation or first publication of the work.
However, there are no articles or paragraphs in the section of the A.R.L.
entitled "Duration of Protection" dealing with the term of protection of
neighboring rights. In other parts and sections, the A.R.L. does provide
for a fifty year protection of some of the neighboring rights, a term longer
13
than under the Draft. 1
A book publisher's right to exclusive release should be governed by
130. The Draft Copyright Law contained a provision to the offect that, where there is no
person to protect the moral copyright in a work, the state shall protect such a right. See [3 No.
7] CHINA L. PRAc. 40 (1989).
131. A.R.L. art. 21, para. 1.
132. Id.
133. Id. art. 21, para. 2.
134. Id
135. Id. art. 21, para. 3.
136. See Draft Copyright Law, pt. IV, reprintedin [3 No. 7] CHINA L. PRAC. 40 (1989).
137. Id. arts. 30, 31.
138. See infra notes 140-43 and accompanying text. The increase in the protection term for
recordings and broadcasts is probably due to foreign advice and pressures. For example, it was
reported that American industry groups "severely criticized the 25 year duration of protection
for sound recordings and film broadcasts," influencing the Chinese legislature to increase this
duration to 50 years. See [3 No. 7] CHINA L. PRAc. 52 (1989).
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contract, and its term may not exceed ten years, although renewals are
permissible. 39 It is not clear whether a publisher, within the term of an
exclusive contract, may assign the publication right to a third party. Assuming that a publisher is entitled to authorize others to reprint or publish a certain book as a statutory right, it is still not clear how long such a
right would last. While the former issue may be left to contractual regulation, the latter has to be dealt with in statutory form.140
The A.R.L. is also silent on the term of a performer's right to authorize others to make sound or video recordings of his performance for
commercial purposes and to receive remuneration therefrom, as well as
on his right to authorize live broadcasting without remuneration."'
However, it does expressly extend the protection of the rights of sound
and video recording producers to authorize the reproduction and distribution (by others) of their existing works, and receive remuneration, to
fifty years after first publication. 4 2 Likewise, the same term applies to
the protection of a broadcaster's rights to broadcast radio and television
programs it produced, to authorize others to broadcast or reproduce and
distribute such programs, and to receive remuneration for these authorizations.14 3 The fifty year protection of these rights exceeds by far the
minimum international standard, 1" and is longer than corresponding
1 45
terms offered in other domestic jurisdictions.
In the case of works created before the A.R.L. becomes effective, the
protective rights still subsisting when the A.R.L. enters into force will
continue for the term provided in the A.RLL.'" This retroactive provi139. A.R.L. art. 30, para. 1. It is not made clear how many renewals may be made. Given
the general tone of the A.R.L. on duration, it is safe to say that renewals of contract for the
exclusive right to publish cannot be unrestricted.
140. See Draft Copyright Law, art. 31, reprinted in [3 No. 7] CHINA L REP. 40 (1989)
(providing for 25 years of protection of the economic rights of book and periodical publishers,
as well as producers of sound and video recordings and radio and television broadcasters).
141. Article 30 of the Draft Copyright Law made it clear that a performer's rights to authorize broadcasting and recording and to receive remuneration would last for 25 years. IM
art. 31, reprintedin [3 No. 7] CHINA L. PRAC. 40 (1989).
142. A.R.L. art. 39, para. 1.
143. Id art. 42, paras. 1-2.
144. For example, the 1971 Geneva Phonogram Convention, supra note 54, requires a minimum of 20 years for the protection of rights in phonogram works, and empowers a signatory
state to decide in its law whether the term is to be counted from creation or the first publication of the phonogram. See E.W. PLOMAN & L.C. HAMILTON, supra note 22, at 79.
145. Under German law, for example, a sound recording producer's exclusive right to
reproduce and distribute his product and share with the performer remuneration from the
broadcasting of sound recorded material, and a broadcaster's exclusive right to rebroadcast its
broadcast, fix its broadcast, and publicly show programs for a fee, both endure for a term of 25
years. See E.W. PLOMAN & L.C. HAMILTON, supra note 22, at 114-15.
146. A.R.L. art. 55, para. 1.
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147
sion applies to the gamut of copyright holders covered by the A.R.L.

VI.
A.

LIMITATIONS, INFRINGEMENT, AND REMEDIES
Limitations

The A.R.L., in a section entitled "Limitations on Rights," provides
for a number of fair use provisions under which works may be used in
whole or in part without obtaining authorization from the copyright
holder or paying remuneration, as long as the author's name and the
work's title are indicated, and the use does not prejudice the copyright
owner's other protected rights. 148 The fair use provisions apply not only
to the limitations on a creator's rights, but also to the limitations on the
rights of publishers, performers, producers of sound and video recordings, radio stations, and television stations.
The fair uses provided for in this section include the following:
(1) anyone may use a published work of another person for "individual
study, research or enjoyment"; 149 (2) an author may make "appropriate
quotation" of a published work for "introducing or reviewing a certain
work or explaining a certain problem"; 150 (3) a newsmaker may quote a
published work in a newspaper, journal, broadcast program, or newsreel
for "reporting current events";1 51 (4) a newspaper, journal, or broadcaster may publish or broadcast an "editorial or commentator's article"
already published or broadcast by another newspaper, journal, or broadcaster; 152 (5) a newspaper, journal, or broadcaster may publish or broadcast a public speech, unless the speaker has openly prohibited it;' 53 (6) a
teacher or scientific researcher may translate or reproduce in small quantities, a published'work for classroom teaching or scientific research, provided that this does not amount to publication and distribution of the
work; 154 (7) a state organ may use a published work to assist in the conduct of official or public activities;15 1 (8) public libraries, archives, memorial halls, museums, galleries, and the like, may reproduce works in their
147. Id
148. See id. pt. II, § IV.
149. Id. art. 22.

150.
151.
152.
153.
154.

Id
Id.
Id.
Id.
Id

155. Id.
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15 6
collections in order to "exhibit or preserve an edition" of these works;
(9) gratuitous performance of a published work; 157 (10) "model-copying,
drawing and/or painting, photographing or video recording of an artistic
work which is placed or displayed in an outdoor public place";"5 8
(11) translation of a published work in the Chinese language into the
language of a minority ethnic group, and publication and distribution of
such translation domestically; and (12) transformation of a published
59
work into braille and subsequent publication.1

B. Infringement, Breach of Contract, and Remedies
The A.R.L. contains a number of provisions on the legal liabilities
for copyright infringement and breach of contract.' 6" Though it lacks a
general definition of "infringement" or "infringer," the A.R.L. does list
two groups of infringing acts that may be subject to assorted liabilities. It
must be borne in mind that determinations as to whether and when infringement occurs are made in the light of the various provisions of the
A.R.L. on legal liabilities, the contents of copyright and neighboring
rights, and the limitations of these rights.' 6 1 Generally, any act that does
not fall within the provisions on limitations and exemptions of rights,
and that violates any part of the copyright holder's legally protected exclusive rights, whether moral or economic, constitutes copyright infringement. The person or entity that commits such an act is an infringer.
The A.R.L. enumerates one group of infringing acts that are subject
only to certain civil liabilities: cessation of infringing act (similar to injunctive relief), elimination of infringing effect, public apology, compensation for damages, 62 and the like. These infringing acts include the
following: (1) unauthorized publication of a work; (2) publishing a joint
or collaborative work as a work created solely by oneself without authorization from the co-author(s); 613 (3) claiming authorship or co-authorship to a work without having made any contribution to the work "for
156. Ad
157. Id
158. Id
159. Id
160. See id pt. V.
161. See id; see also supra text accompanying notes 31-71, 147-57.
162. See id art. 45. The A.R.L. does not specify whether damages consist of the copyright
holder's actual damages or infringer's extra earnings made due to infringement, or both. The
A.R.L. does not contain provision on statutory damages either.
163. Chinese court practice also supports the position that a co-author of a joint work who
publishes the work without giving attribution and remuneration to the other co-author is a
copyright infringer. See, e.g., Li Qin v. Ding Mou, [1 No. 8] CHINA L REP. 23 (1987); Li Qin

v. Ding lie, [2 No. 10] CHINA L. REP. 38 (1988).
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the purpose of gaining personal reputation and interests"; (4) distortion
or mutilation of another's work; (5) unauthorized performance, broadcasting, display, distribution, cinematizing, televising, and production of
video recordings of the another's work, and unauthorized adaption,
translation, annotation, and editing of an existing work, except where the
A.L.R. provides otherwise; (6) failure to pay royalties or remuneration
where the A.R.L. requires such payment; (7) unauthorized live broadcasts of performances; and (8) other infringing acts.I" This nonexclusive
list empowers courts to hold other infringing acts not listed in the A.R.L.
subject to civil liabilities.
A second exclusive list enumerates infringing acts that may be subject to the imposition of administrative penalties by copyright authorities,
as well as to the civil liabilities prescribed above. Administrative penalties include seizure of profits illegally gained and imposition of fines, but
are not restricted to these two means. Several acts fall within this group
of infringements: (1) plagiarizing and pirating; (2) unauthorized commercial reproduction and distribution of a work; (3) violation of a publisher's exclusive right to publish; (4) unauthorized production and
publication of sound recordings, video recordings of a performance, or
both; (5) unauthorized reproduction and distribution of another producer's sound or video recordings, or both; (6) unauthorized reproduction and distribution of a broadcaster's radio or television programs, or
both; and (7) producing and selling a work of the fine arts as that of
another. 165
Beside the civil and administrative remedies provided for in the law,
a copyright holder may submit a copyright infringement dispute to mediation or to a People's Court either directly, following a mediation failure,
or pursuant to an agreement. 166 Although the statutory language indicates a preference for mediation over judicial proceedings, mediation is
revocable by any party after an agreement has been reached. 167 If mediation is chosen and it fails, or is revoked by one party, the dispute may still
be submitted to the People's Court. 168 When administrative penalties are
imposed by the copyright administration authorities, the opposing party
may bring an action in the People's Court within three months of receiving the decision of administrative penalties. Failure to conform with the
administrative penalties and to submit the matter to the People's Court
164.
165.
166.
167.
168.

A.R.L. art. 45.
Id.art. 46.
Id. art. 48.
Id.
Id.
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within the time limit empowers the copyright administration authorities
to request the People's Court to enforce the decision.16 9
In case of breach of a copyright related contract, the nonperformiing
party is subject to civil liabilities as prescribed in the General Principles
of Civil Law.'7 0 A contractual dispute over authorship right may be resolved by mediation, arbitration, or adjudication. If the contract contains arbitration clauses, or a written arbitration agreement is reached
after the dispute has arisen, copyright arbitration authorities may be petitioned for the settlement of the contractual dispute.17 1 Compliance with
an arbitration award is mandatory and obligatory; failure to comply entities the prevailing party to petition the People's Court for execution." r
The People's Court then has the option either to enforce the arbitration
73
award, or refuse to do so if it finds that the award is against the law.1
Where the court refuses enforcement, the original dispute may be heard
by the People's Court. 7 4
In the absence of an arbitration clause in the contract and a postdispute written arbitration agreement, the dispute may be litigated in the
7
People's Court directly.1 1
Unlike the 1988 Draft Copyright Law, the A.R.L. does not provide
for criminal liabilities for copyright infringement. The 1988 Draft contained provisions of up to two years imprisonment for infringing acts
176
serious enough to constitute a criminal offense.
VII.

INTERNATIONAL ASPECTS

The A.R.L. provides that foreigners' works first published in China
are subject to the protection of the A.R.L. 177 Where a foreigner's work is
published outside of China, the author's copyright will be accorded the
protection of the law only under a bilateral agreement or international
17
convention to which China and the author's country are parties.
There are no other provisions regarding foreign copyright in the A.R.L.
China's possible accession to one of the international copyright conventions would, however, clearly result in substantial protection of foreign
169.
170.
171.
172.
173.
174.
175.
176.
177.
178.

Id art. 50.
Id art. 47.
Id art. 49, para. 1.
Id art. 49, pam. 2.
Id art. 49, par. 3.
Id
Id art. 49.
Draft Copyright Law, art. 48, reprintedin [3 No. 7] CHiNA L REP. 40 (1989).
A.RtL. art. 2, pam. 2.
Id art. 2, para. 3.
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copyrights. The reference to "international conventions" in article 2 is
per se an indication that China is considering joining either the Berne
Convention or the Universal Copyright Convention, or both, and even
other international conventions on neighboring rights. China has already
joined the World Intellectual Property Organization (WIPO) that administers, inter alia, the two international copyright conventions. In
fact, the Chinese Government "is actively studying the possibility of joining some international conventions on the protection of intellectual prop179
erty rights."
Bilateral agreements may be an effective way to grant protection to
foreign works. One example of such an arrangement is the Agreement
on Trade Relations Between the United States of America and the People's Republic of China of 1979, which provides that "each Party shall
take appropriate measures, under its laws and regulations and with due
regard to international practice, to ensure to legal or natural persons of
the other Party protection of copyrights equivalent to the copyright protection correspondingly accorded by the other Party." 180 In the 1989
Memorandum of Understanding signed by China and the United States,
it was again indicated that China and the United States would extend the
protection of their copyright laws to works created or published in each
other's countries.""1
The A.R.L. is intended to have retroactive effect on works which
were created before the law's entry into force, but which still subsist
under the term of protection.18 2 No express provision exists concerning
whether retroactive protection will be extended to foreign works published abroad, but, presumably, this would be accomplished by China's
accession to one of the international copyright conventions, or pursuant
to reciprocity provisions in China's bilateral agreements with foreign
countries.

VIII.

CONCLUDING REMARKS

Six years prior to the passage of the A.R.L., Zheng Chengsi, a wellknown Chinese scholar in the field of intellectual property and an active
member of a Copyright Study Group, made the following remarks:
179. Memorandum of Understanding, supra note 19, item 3, reprinted in 3 World Intcll,
Prop. Rep. (BNA) No.7, at 151 (July 1989).
180. Trade Agreement, People's Republic of China-United States, art. VI, § 5, July 7,
1979, 31 U.S.T. 465, T.I.A.S. No. 9030 (effective Feb. 1, 1980).
181. Memorandum of Understanding, supra note 19, item 3, reprinted in 3 World Intcl.
Prop. Rep. (BNA) No. 7, at 151 (July 1989).
182. A.R.L. art. 55, para. 1.
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(1) we recognize that copyright is a type of property; (2) we recognize
that copyright, generally speaking, is a type of right that may be owned
by an individual; (3) we recognize that copyright is a type of exclusive
right... ; (4) we will give adequate protection to both the moral and
economic rights of the author; and (5) such rights of the author will be
neither unduly wide, nor will they be too narrow
to meet the require183
ments of the Universal Copyright Convention.

All of Zheng's expectations seem to have been achieved. The
A.R.L., though the latest and the least experienced copyright legislation,
is one of the most complete in the world. It is true that ambiguity and
neglectful omission, as well as vague and general provisions remain in the
A.R.L. These all require more specific description, revision, or additions
under the forthcoming administrative rules for the implementation and
amendment of the A.R.L. Nonetheless, the A.LL. adopts the strengths
of the copyright systems of various countries while taking into account
China's specific situation. It stems from the existing copyright laws of
the world, but is different from, and unique in comparison to, any type of
copyright system. The A.R.L. gives great consideration to China's current economic conditions and social realities, and also attaches adequate
importance to their future development.
183. Zheng Chengsi, The Future Chinese Copyright System and Its Context, 1984 INT'L
REv. INDUS. PROP. & COPYRIGHT L. 141, 142-43.
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Appendix:
AUTHORSHIP RIGHT LAW OF THE PEOPLE'S
REPUBLIC OF CHINA*
Enacted September 7, 1990, by the 15th Session of the Standing
Committee of the 7th National People's Congress
Translatedby JIANMING SHEN, LL.M.**
PART ONE - GENERAL PROVISIONS
ARTICLE 1. Pursuant to the Constitution, this A.R.L. has been formulated in order to protect the authorship right of authors of literary,
artistic and scientific works, and the rights and interests pertaining to the
authorship right; to encourage the creation and distribution of works
that are beneficial to the construction of a socialist spiritual civilization
and material civilization; and to promote the development and advancement of socialist, cultural and scientific undertakings.
ARTICLE 2. Citizens, legal persons, and non..legal person units of
China shall enjoy an authorship right in their works in accordance with
this Law, whether or not such works are published.
A foreigner whose work is first published within the territory of
China shall also enjoy an authorship right in accordance with this Law.
Where a work of a foreigner is published outside the territory of
China, the authorship right enjoyed by such foreigner pursuant to an
agreement concluded between, or an international convention commonly
joined by, the country of which he is a national and China, shall receive
the protection of this Law.
ARTICLE 3. The term "works" as referred to in this Law shall include literary and artistic works and works of natural sciences, social
sciences and engineering and technology created in the following forms:
(1) literary works;
(2) oral works;
(3) musical works, operatic and dramatic works, works of performing folk arts, and choreographic works;
(4) works of the fine arts and photographic works;
(5) cinematographic, television and video recording works;
* Copyright (C) 1990 in this English translation by Jianming Shen. All footnotes herein
are the translator's own.
** S.J.D. Candidate, University of Pennsylvania; LL.M., University of Pennsylvania;
M.A., University of Denver; LL.B., Peking University. The translator was formerly a faculty
member of the International Law Institute at Peking University.
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(6) drawings and specifications of engineering designs and product

designs;
(7) maps, schematic drawings and other graphic works;
(8) computer software;
(9) other works as prescribed by law and administrative regulations.
ARTICLE 4. Those works whose publication and dissemination is
prohibited by this Law shall not receive the protection of this Law.
ARTICLE 5. This Law shall not apply to:
(1) laws, regulations, resolutions, decisions and orders of state organs, and other documents of a legislative, administrative or judicial nature, and the official translations thereof;
(2) news of current events;
(3) calendars, numerical tables, and forms and formulae in common
use.
ARTICLE 6. Measures for the protection of the authorship right in
works of folk literature and art shall be separately formulated by the
State Council.
ARTICLE 7. Where a scientific or technological work should be protected by the Patent Law, the Technology Contract Law, or other laws,
the appropriate provisions of the Patent Law, Technology Contract Law
and other laws shall apply.
ARTICLE 8. The Authorship Right Administration Department of
the State Council shall be in charge of authorship right administration
work for the whole country. The Authorship Right Administration Departments of the People's Governments in each province, autonomous
region and municipality directly under the central government shall be in
charge of authorship right administrative work in their respective administrative regions.
PART TWO - AUTHORSHIP RIGHT
Section I. Authorship Right Holder and His Rights
ARTICLE 9. The term "authorship right holder" as used in this Law
shall include:
(1) authors;
(2) other citizens, and legal persons or non-legal person units which
enjoy an authorship right pursuant to this Law.
ARTICLE 10. The term "authorship right" shall include the following personal rights and proprietary rights:
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(1) the right of publication, i.e., the right to decide whether or not
to make a work public;
(2) the right of affixation of one's name, i.e., the right to demand
acknowledgment of the author's identity and to affix one's name
to a work;
(3) the right of revision, i.e., the right to revise or authorize others
to revise a work;
(4) the right of protection of the integrity of a work, i.e., the right to
protect a work from misrepresentation or distortion;
(5) the right to use and the right to receive remuneration, i.e., the
right to use a work by means of photocopying, performance,
broadcasting and/or projection, exhibition, distribution,
cinematization, televisation or video recording, or by means of
adaptation, translation, annotation, editing, etc., and the right to
license others to use a work by the above-mentioned means and
to receive remuneration for such licensing.
Section HI. Ownership of Authorship Right
ARTICLE 11. Authorship right shall vest in the author, unless this
Law provides otherwise.
A citizen who creates a work shall be an author.
Where a work is created under the auspices, and represents the intention, of a legal person or non-legal person unit, and such legal person
or non-legal person unit bears responsibility for such work, the legal person or non-legal person unit shall be deemed to be the author.
In the absence of evidence to the contrary, the citizen, legal person
or non-legal person unit who puts his or its name on a work shall be the
author.
ARTICLE 12. The authorship right in a work derived from the adaptation, translation, annotation or collation of a pre-existing work(s) shall
vest in the adapter, translator, annotator, or collator, provided that his
exercise of the authorship right does not infringe upon the authorship
right in the original work.
ARTICLE 13. The authorship right in a work created through the
cooperation of two or more authors shall be enjoyed jointly by the coauthors. One who does not participate in the creation may not become a
co-author.
Where a joint work can be conceptually divided, each co-author
may individually hold an authorship right in the respective part that he
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created, provided that his exercise of the authorship right does not infringe upon the authorship right in the joint work as a whole.
ARTiCLE 14. The authorship right in an editorial work shall be
enjoyed by the editor(s), provided that his (their) exercise of the authorship right does not infringe upon the authorship right in the original
work(s).
The author of a part of an editorial work that can be used independently shall enjoy the right to independently exercise his authorship
right.
ARTICLE 15. The director, screenwriter, lyricist, composer, cameraman, and other authors of a cinematographic, television or video recording work shall enjoy the right to affix their names to the work. The other
components of the authorship right in the cinematographic, television or
video recording work shall vest in the producer of the work.
The author of the screenplay, music or other part of a cinematographic, television or video recording work that can be used independently shall enjoy the right to independently exercise his authorship
right.
ARTICLE 16. A work created by a citizen in fulfillment of the job
tasks assigned to him by a legal person or non-legal person unit shall be a
work job-related work,1 and, subject to the provisions of Paragraph 2 of
this Article, the authorship right therein shall vest in the author provided
that the legal person or non-legal person unit shall enjoy a priority right
to use the work within the scope of its business. For two years after the
creation of the work, the author may not license a third party to use the
work in the same way as used by the non-legal person unit, unless the
unit consents.
Where one of the following conditions is met, the author of a jobrelated work shall enjoy the right to affix his name to the work, while the
remaining rights in the authorship right shall vest in the legal person or
non-legal person unit (the legal person or non-legal person unit may give
awards to the author):
(1) The work made for hire is a drawing of an engineering design, a
drawing or specification of a product design, computer software,
a map, or any other work made for hire that was created mainly
by utilizing the material and technological facilities of the legal
person or non-legal person unit, and for which such legal person
or non-legal person unit bears responsibility;
1. "Zhiwu zuopin," translated literally, means "job-related work," which is akin to the
internationally used "works made for hire."
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(2) The authorship right in the work made fo:r hire vests in the legal
person or non-legal person unit pursuant to provisions of 14w,
administrative regulations or contractual stipulations.
ARTICLE 17. The ownership of the authorship right in a commissioned work shall be agreed upon by the commissioner and the commissioned party through a contract. If the contract does not expressly
provide for ownership of the authorship right, or if no contract exists, the
authorship right shall vest in the commissioned party.
ARTICLE 18. The transfer of title in the original copy of a work of
the fine arts and the like shall not be deemed to be a transfer of the
authorship right in the work. The right of exhibition of the original copy
of a work of the fine arts, however, shall vest in the holder of the original
copy of such work.2
ARTICLE 19. Where the authorship right [in it work] has vested in a
citizen, the right to use and the right to receive remuneration shall, after
the death of such citizen, be transferred in accordance with the provisions of the Succession Law3 within the term of protection prescribed by
this Law.
Where the authorship right is owned by a legal person or non-legal
person unit, and after such legal person or non-legal person unit is
changed or terminated, the right to use and the right to receive remuneration shall be enjoyed by the legal person or non-legal person unit which
inherits the rights and obligations of the changed or terminated unit
within the term of protection prescribed by this Law. Where no legal
person or non-legal person unit inherits the rights and obligations of the
changed or terminated unit, the right to use and the right to receive remuneration shall be enjoyed by the State.
Section III. Duration of Protection
ARTICLE 20. Protection of an author's right to affix his name, his
right to revise, and his right to protect the integrity of his work shall not
be restricted by time.
ARTICLE 21. In the case of a work of a citizen, protection of his
right to publish, right to use and right to receive remuneration shall endure for a term consisting of the lifetime of the author plus fifty years
2. Ambiguity exists as to whether the holder of the original copy of a work other than
that of the fine arts may exercise his right to exhibit. While the first sentence of this article
refers to "work of the fine arts and the like," the second sentence expressly omitted the words
"and the like." The intention of this omission is unclear.
3. Succession Law, NPC, Apr. 10, 1985. Article 3(6) thereof provides that copyright is a
form of inheritable property.
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after the author's death, counting up to December 31 of the fiftieth year
after the author's death. In the case of a joint work, such fifty-year term
shall be counted up to December 31 of the fiftieth year after the last
surviving author's death.
In the case of a work of a legal person or non-legal person unit, or in
the case of a work made for hire in which the authorship right (with the
exception of the right to affix the author's name to the work) is enjoyed
by a legal person or non-legal person unit, the protection of its right to
publish, right to use and right to receive remuneration shall endure for a
term of fifty years, counting up to December 31 of the fiftieth year after
the first publication of the work. Where such work is not published
within fifty years of its creation, however, it shall no longer receive the
protection of this Law.
The protection of the right to publish, the right to use and the right
to receive remuneration in cinematographic, television, video recording
and photographic works shall endure for a term of fifty years, counting
up to December 31 of the fiftieth year after the first publication of the
work. Where such work is not published within fifty years of its creation,
however, it shall no longer receive the protection of this Law.
Section IV: Limitations on Rights
ARTICLE 22. A work may be used without authorization from, and
without payment of remuneration to, the authorship right holder in the
following cases, but the name of the author and the title of the work shall
be indicated, and other rights enjoyed by the authorship right holder pursuant to this Law shall not be infringed:
(1) the use of a work already published by another person if the
work is used for individual study, research or enjoyment;
(2) appropriate quotation in a work from another work already
published by another person, if the quotation is made for the
purpose of introducing or reviewing the other work or for the
purpose of explaining a certain problem;
(3) the quotation of a published work in a newspaper, periodical,
radio or television program, or newsreel or documentary motion picture, if the quotation is made for the purpose of reporting current events;
(4) the publishing or broadcasting by a newspaper, periodical, radio station or television station of an editorial or commentator's article already published or broadcast by another
newspaper, periodical, radio station or television station;

Hastings Int'l & Comp. L. Rev.

[Vol. 14

(5) the publishing or broadcasting by a newspaper, periodical, radio station or television station of a speech delivered at a public
gathering, except where the author has declared that such publishing or broadcasting is not permitted;
(6) the translation, or reproduction in a smadl quantity, of a published work if such translation or reproduction is made for the
purpose of classroom teaching or scientific research and is to be
used by teachers or scientific researchers; however, the publication and distribution of the published work shall not be
permitted;
(7) the use of a published work by a state organ for the purpose of
carrying out official or public activities;
(8) the reproduction by a public library, archive, memorial hall,
museum, gallery, and so on, of a work in its collection, if such
reproduction is out of the necessity to exhibit or preserve an
edition of such work;
(9) gratuitous performance of a published work;
(10) the model-copying, 4 drawing and/or painting, photographing
or video recbrding of an artistic work which has been placed or
displayed in an outdoor public place;
(11) the translation of a work already published in the language of
the Han ethnic group into the language of a minority ethnic
group, and the domestic publication and distribution of such
translation;
(12) the transformation of a published work into braille and the
publication of the work as transformed.
The above provisions shall also apply to the limitations on the rights
of a publisher, performer, producer of sound and/or video recordings,
radio station and/or television station.
PART THREE - AUTHORSHIP RIGHT LICENSING

CONTRACT
ARTICLE 23. One who uses the work of another person shall enter

into a contract with, or shall obtain a license from, the authorship right
holder, except where this Law provides that no licensing is necessary.
ARTICLE 24. A [licensing] contract shall include the following main
clauses:
(1) the licensed means by which a work may be used;
4. "Lthmd", which literally means to copy from a model of an artistic work.
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(2) whether the licensed right to use is an exclusive or a non-exclusive right to use;
(3) the licensed scope and duration of use;
(4) the scale and measures for the payment of royalties;
(5) liability for breach of contract;
(6) other issues which both contracting parties believe to require
agreement.
ARTICLE 25. Rights that are not expressly licensed in the contract
by the authorship right holder may not be exercised by the other party
without the authorization of the authorship right holder.
ARTICLE 26. The contract term may not exceed ten years. Such a
contract may be renewed upon its expiration.
ARTICLE 27. The scale of royalties for use of a work shall be formulated by the Authorship Right Administration authorities of the State
Council together with relevant departments.
Payment of royalties may also be made in accordance with the contract, if the contract so provides.
ARTICLE 28. A publisher, performer, producer of sound and/or
video recordings, radio station, television station, or the like, that obtains
the right to use the authorship right of another person in accordance
with this Law may not infringe the author's right to affix his name to the
work, his right to revise, his right to protect the integrity of the work, or
his right to receive remuneration.
PART FOUR - PUBLISHING, PERFORMANCE, SOUND
AND VIDEO RECORDING AND BROADCASTING
Section I. Publishing of Books and Periodicals
ARTICLE 29. In order to publish a book, a publisher shall enter into
a publishing contract with the authorship right holder and shall make
payment of remuneration.
ARTICLE 30. A book publisher shall enjoy the exclusive right to
publish a book submitted to it for publication by the authorship right
holder during the term agreed upon in the contract. The term in the
contract providing for the book publisher to have the exclusive right to
publish may not exceed ten years. Such contract may be renewed upon
its expiration.
The book publisher's exclusive right to publish a work within the
term of the contract shall receive the protection of law, and others may
not publish such work.
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ARTICLE 31. An authorship right holder shall submit his work
within the term agreed upon in the contract. A publisher shall publish a
book in accordance with the quality and term of publication agreed upon
in the contract.
If a book publisher fails to publish [a book] within the term agreed
upon in the contract, it shall bear civil liability pursuant to the provisions
of Article 47 of this Law.
Where a book publisher reprints a work or publishes a new edition
of a work, it shall notify the authorship right holder and shall make payment of remuneration for such reprint or new edition. Where a book is
out of stock and the publisher refuses to reprint it or publish a new edition, the authorship right holder shall be entitled to terminate the
contract.
ARTICLE 32. If an authorship right holder, after submitting the
manuscript of a work to a newspaper, magazine or journal, does not receive a notice of decision to publish from the newspaper within fifteen
days from the date of submission, or does not receive a notice of decision
to publish from the magazine or journal within thirty days from the date
of submission, he may submit the manuscript of the same work to another newspaper, magazine or journal for publication, except where the
parties have agreed otherwise.
After a work is published, except where the authorship right holder
has made a declaration that reprints or compilations of selective passages
are not permitted, other newspapers, magazines or journals may reprint
the work or publish it in the form of an abstract or material, but it shall
make payment of remuneration to the authorship right holder in accordance with relevant provisions.
ARTICLE 33. A book publisher, upon authorization by the author,
may make revisions or an abridgement of a work.
A newspaper, magazine or journal may make literal revisions and
abridgements. To make a revision of the content, it shall obtain authorization from the author.
ARTICLE 34. Where a derivative work is published from the adaptation, translation, annotation, collation or editing of an existing work,
payment of remuneration shall be made to the authorship right holder of
the work of adaptation, translation, annotation, collation or editing, and
to the authorship right holder of the original work.
Section I.

Performance

ARTICLE 35.

A performer (a performing individual or a performing
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unit) shall obtain authorization from the authorship right holder to perform an unpublished work of another person and shall make payment of
remuneration.
A performer may perform the published work of another person for
commercial purposes without authorization from the authorship right
holder, but he shall make payment of remuneration in accordance with
relevant provisions. Such work may not be used where the authorship
right holder has so declared.
Where a performer performs a derivative work created from the adaptation, translation, annotation or collation of an existing work for commercial purposes, he shall make payment of remuneration to the
authorship right holder of the derivative work and to the authorship
right holder of the original work in accordance with relevant provisions.
Where a performer performs the work of another person for the production of sound and/or video recordings or radio and/or television programs, the provisions of Articles 37 and 40 of this Law shall apply.
ARTiCLE 36. A performer shall enjoy the following rights in his
performance:
(1) to demand acknowledgment of the identity of the performer;
(2) to protect the form of his performance from being distorted;
(3) to authorize others to make live broadcasts;
(4) to authorize others to make sound and/or video recordings for
commercial purposes and to receive remuneration for such
authorization.
Section MI. Sound and Video Recording
ARTICLE 37. A producer of sound recordings shall obtain authorization from the authorship right holder to use the unpublished work of
another person to make sound recordings and shall make payment of
remuneration. A published work of another person may be used to make
sound recordings without authorization from the authorship right
holder, but payment of remuneration shall be made in accordance with
relevant provisions. Such work may not be used where the authorship
right holder has so declared.
A producer of video recordings shall obtain authorization from the
authorship right holder to use the work of another person to make video
recordings and shall make payment of remuneration.
Where a producer of sound and/or video recordings uses a derivative work created from the adaptation, translation, annotation or collation of an existing work, he shall make payment of remuneration to the

Hastings Int'l & Comp. L. Rev.

[Vol. 14

authorship right holder of the derivative work and to the authorship
right holder of the original work.
ARTCLE 38. A producer of sound and/or video recordings shall
enter into a contract with the performer for the production of sound
and/or video recordings and shall make payment of remuneration to the
performer.
ARTICLE 39. A producer of sound and/or ideo recordings shall
enjoy the right to authorize others to reproduce and distribute sound
and/or video recordings produced by him, and shall enjoy the right to
receive remuneration for such authorization. The protection of such
rights shall endure for a term of fifty years, counting up to December 31
of the fiftieth year after the first publication of such recordings.
A producer of sound and/or video recordings authorized to
reproduce and distribute [the sound and/or video recordings produced
by another producer] shall also make payment of remuneration to the
authorship right holder and to the performer in accordance with relevant
provisions.
Section IV. Broadcasting by Radio and/or Television Stations
ARTICLE 40. A radio and/or television station shall obtain authorization from the authorship right holder to use the unpublished work of
another person for the production of radio and/or television programs
and shall make payment of remuneration.
A radio and/or television station may use the published work of
another person for the production of radio and/or television programs
without authorization from the authorship right holder, but such work
may not be used where the authorship right holder has so declared. Further, the radio and/or television station shall make payment of remuneration in accordance with relevant provisions, except where this Law
provides that no payment of remuneration is necessary.
Where a radio and/or television station uses a derivative work created from the adaptation, translation, annotation or collation of an existing work for the production of radio and/or television programs, it
shall make payment of remuneration to the authorship right holder of
the derivative work and to the authorship right holder of the original
work.
ARTCLE 41. A radio and/or television station shall enter into a
contract with the performer for the production of radio and/or television
programs and shall make payment of remuneration to the performer.
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ARTICLE 42. A radio and/or television station shall enjoy the following rights in the radio and/or television programs produced by it:
(1) the right to broadcast;
(2) the right to authorize others to broadcast, and to receive remuneration for such authorization;
(3) the right to authorize others to reproduce and distribute the radio and/or television programs produced by it, and to receive
remuneration for such authorization.
The protection of the rights prescribed in the preceding paragraph
shall endure for a term of fifty years, counting up to December 31 of the
fiftieth year after the first broadcast of such programs.
A producer of sound and/or video recordings authorized to
reproduce and distribute [the radio and/or television programs produced
by a radio and/or television station] shall also make payment of remuneration to the authorship right holder and to the performer in accordance with relevant provisions.
ARTICLE 43. A radio and/or television station may use a published
sound recording for non-profit broadcasting without authorization from
the authorship right holder, performer or sound recording producer, and
without payment of remuneration to such authorship right holder, performer or sound recording producer.
ARTICLE 44. A television station shall obtain authorization from
the producer of motion pictures, television programs and video recordings in order to broadcast those motion pictures, television programs and
video recordings, and shall make payment of remuneration for such
authorization.
PART FIVE - LEGAL LIABILITIES
ARTICLE 45. Anyone who commits any of the infringing acts listed
below shall, according to the circumstances, bear civil liability to cease
his infringement, eliminate the consequences of his infringement, make a
public apology, compensate for any losses incurred, etc.:
(1) publishing a work without authorization from the authorship
right holder of the work(2) publishing a work created jointly with another person or persons as a work created solely by oneself without authorization
from the co-author(s);
(3) affixing one's name to the work of another person without participating in the creation of the work for the purpose of gaining
personal reputation or interests;
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(4) misrepresenting or distorting the work of another person;
(5) using a work in ways such as performance, broadcasting and/or
projecting, exhibition or display, distribution, cinematizing, televising or production of video recordings, or adaptation, translation, annotation, editing, etc., without authorization from the
authorship right holder, except where this Law provides
otherwise;
(6) using the work of another person without paying remuneration
in accordance with relevant provisions;
(7) making live broadcasts of performances -without authorization
from the performer(s);
(8) other acts which constitute infringement of the authorship right
and the rights relating to the authorship :right.
ARTICLE 46. Anyone who commits any of the infringing acts listed
below shall, according to the circumstances, bear civil liability to cease
his infringement, eliminate the consequences of his infringement, make a
public apology, compensate for any losses incurred, etc., and may be subject to administrative penalties such as confiscation of illegally gained
profits and imposition of fines imposed by authorship right administrative authorities:
(1) plagiarizing and copying the work of another person;
(2) reproducing and distributing a work for commercial purposes
without authorization from the authorship right holder of the
work;
(3) publishing a book where the exclusive right to publish it is enjoyed by another;
(4) producing and publishing sound and/or video recordings of a
performance without authorization from the performer;
(5) reproducing and distributing' sound and/or video recordings
produced by a producer of sound and/or video recordings without authorization from such producer;
(6) reproducing and distributing radio and/or television programs
produced by a radio and/or television station without authorization from such radio and/or television station;
(7) producing and selling a work of the fine arts by falsely affixing
the name of another person to such work.
ARTICLE 47. A party to a contract who does not fulfil his contractual obligations, or whose performance of his contractual obligations
does not comply with the agreed upon terms, shall bear civil liability in
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accordance with the relevant provisions of the General Principles of Civil
Law.
ARTICLE 48. A dispute over an infringement of the authorship right
may be resolved by mediation. Where mediation fails, or where one
party repents and recalls' after an agreement of mediation has been
reached, the dispute may be submitted to the People's Court. Where the
parties do not wish the dispute to be resolved by mediation, the matter
may also be submitted to the People's Court directly.
ARTICLE 49. A contractual dispute over authorship right may be
resolved by mediation. A petition for arbitration [to settle a contractual
dispute] may also be made to the Authorship Right Arbitration Authorities in accordance with the arbitration clauses in the contract or the written arbitration agreement reached after the dispute had arisen.
The parties to the arbitration shall execute the arbitration award.
Where one party fails to execute the arbitration award, the other party
may petition to the People's Court for execution.
The People's Court to which such petition is made shall have the
power to refuse to execute the arbitration award if it finds that the arbitration award is in violation of the law. Where the People's Court refuses
to execute an award, a party may submit the underlying dispute to the

People's Court.
Where the parties did not include an arbitration clause in the contract and did not reach a written arbitration agreement after the dispute
arose, the dispute may be submitted to the People's Court directly.
ARTICLE 50. A party which objects to the administrative penalties
[imposed by the authorship right administration authorities] may institute proceedings in the People's Court within three months from the day
that the party receives notification of the decision of the administrative
penalties. If a party neither institutes proceedings nor executes the decision by the expiration of the time limit, the authorship right administration authorities may request the People's Court to enforce the decision.
PART SIX - SUPPLEMENTARY PROVISIONS
ARTICLE 51. The term "authorship right" as referred to in this Law
shall be the synonym of "copyright."
ARTICLE 52. The term "reproduction" as referred to in this Law
shall denote acts of making one or more copies of a work, including
5. "Fnhuz", which literally means to go back to one's original mind after having performed a certain act or made a certain promise.
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printing, duplicating, model-copying, rubbings-making, 6 sound recording, video recording, dubbing of sound and/or video recordings,7 photocopying," etc.
The construction of projects and the manufacture of industrial products according to the drawings and specifications of engineering designs
and product designs shall not be deemed to be reproduction as referred
to in this Law.
ARTICLE 53. Measures for the protection of computer softwares
shall be separately formulated by the State Council.
ARTICLE 54. Detailed rules for the implementation of this Law
shall be formulated by the Authorship Right Administration Department of the State Council and shall enter into force upon approval by the
State Council.
ARTICLE 55. The rights of authorship right holders, publishers,
performers, producers of sound and video recordings, radio stations and
television stations which are prescribed in this Law and which, on the
date this Law enters into force, have not exceeded the term of protection
provided for in this Law, shall receive protection in accordance with this
Law.
Infringing acts or breaches of contract which took place before this
Law entered into force shall be dealt with in accordance with the relevant provisions and policy applicable at the time of the occurrence of the
infringing acts or breaches of contract.
ARTICLE 56. This Law shall enter into force on June 1, 1991.

6. "Tyih", which literally means to make rubbings out of engravings on a stone or other
object.
7. "FanId", Le, duplicating an existing work of sound or video recording by means of

dubbing or retaping.
8. "Fa npaP', literally meaning to duplicate an existing photograph, film or other work
by means of re-photographing or re-shooting.

